A peculiar construction boom is in progress worldwide: border walls are being installed by wealthy countries at an unprecedented rate in order to control unwanted immigration by poor people. This Article asks why, almost a quarter of a century after the Iron Curtain came down, the walls are now going up again. It suggests a provocative answer: these separation barriers are a logical response by States to the way in which human rights law has been enforced in cases bearing on immigration. In other words, and counter-intuitively, the recent boom in border wall construction signals the success of the human rights tradition, rather than its failure to establish an alternative to territorial sovereignty.
INTRODUCTION
Sometimes walls become the world all around. Take the razor wire fence that Spain built in North Africa around its enclave Melilla that borders Morocco. Spain installed the physical barrier to close itself-and Europe-off from Africa. On one day in May, around 1,000 Sub-Saharan and Syrian migrants rushed this wall, seeking to cross. 3 They devoted many months to preparing for their attack on the fence, including studying the movements of the guards and accumulating specialized gear, such as hooks to attach to their wrists and screws to stick to their shoes for a better grip. 4 They coordinated D-day-style mass attempts on the wall, seeking to overwhelm guards so that some might make it across uncaught, or to topple a section of the fence by their sheer weight. And one attack came after another; in fact, in that same month, May 2014, there were three mass attempts on the barrier involving 1,000 to 2,000 people each. 5 These numbers, though massive, are still only a small fraction of the 80,000 individuals that by the middle of 2014 were already approaching the fence. 6 Spain, in turn, spends considerable resources to stop these men. It employs nearly 1,000 police and Guardia civil officers to guard these fences, 7 making this border "one of the most closely guarded borders in the EU," 8 and has already announced that it is planning to deploy more. 9 It equips the barrier with motion sensors, cameras, and watchtowers, and patrols by car and helicopter. 10 More recently, Spain has resorted to live ammunition to deter men from scaling the fences, 11 and, in cooperation with Morocco, it is now also building an extra ditch and fence, crowned with concertina wire, about 500 meters from the existing Spanish fences. 12 This border war zone is far from unique. Border walls like the one in Melilla, that are (i) substantially designed to block illegal immigration, and (ii) constructed on undisputed State territory, 13 are quickly multiplying around us. Along with the physical barrier in Melilla (10.5 kilometers of border), Spain has also installed another six-meter-high double fence around its second land border 5. Id [2004] (Isr.) (It also excludes walls built for security purposes. Here, again the example is the Israeli Security Fence, that, according to the Israeli High Court's definition, is built to enhance security and is "motivated by security concerns" that do not "express a political border, or any other border."); Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, 2004 I.C.J. 136, ¶ 121 (July 9) (but it excludes walls that are constructed for political purposes such as the Israeli Security Fence that, according to the International Court of Justice, is built to achieve "de facto annexation"); see also Streletz v. Germany, 2001-II Eur. Ct. H.R. 409 ¶ 69 (similarly, this definition also excludes walls like the Berlin Wall that are designed to stop emigration and to "staunch the endless flow of fugitives"). [Vol. 34:1 in North Morocco, Ceuta (7.8 kilometers long). 14 These two fences are higher than the Berlin Wall 15 and cost thirty million euros. 16 According to Spain's Interior Minister, the goal of both walls is to "impede anyone from climbing" and to deter the thousands of migrants who arrive at the borders of its two enclaves. 17 In 2006, only a year after Spain reinforced its fences, the United States began constructing its own massive 1,100 kilometer, double-layer fence between El Paso and Ciudad Juarez, and between San Diego and Tijuana, at a price tag of $21 million per mile. 18 In signing a bill into law to construct these barriers, U.S. President George W. Bush declared that there had been an increase in illegal immigration and that the fence "is an important step" among several "to secure our borders." 19 Israel has also installed an immigration wall. In 2010, the country began to construct a 245-mile-long, five-meter-high fence (twice the height of the Israeli Security Fence, the separation barrier built by Israel in the West Bank). 20 This "monster of a fence" 21 stretches almost the entire border between Israel and Egypt and cost $450 million dollars to build, making it one of the largest projects in Israel's history. 22 The reason? The Israeli Prime Minister explains: "[W]e cannot let tens of thousands of illegal workers infiltrate into Israel . . . and inundate our country with illegal aliens." 23 22. Gidon Ben-zvi, supra note 20. When thinking about walls and Israel, the Israeli Security Fence immediately comes to mind. The wall that I discuss here, on the Israel-Egypt border, is surprisingly under-researched.
23. Barak Ravid, Israel to Build NIS 1.5b Fence Along Egypt Border, HAARETZ, Jan. 10, 2010. In 2010, Benjamin Netanyahu, explained that he is ordering the construction of the fence in order to keep out African asylum seekers he claims are threatening the country's Jewish character:
Greece joined. In 2011, it began building the 12.89 kilometer "Evros Wall" on the land border it shares with Turkey. The cash-strapped country completed the almost $10 million barbed wire fence in less than a year without EU support. 24 The objective, said the Greek Minister of the Interior, is that "no illegal migrant will be left in the country." 25 And now others are joining. Bulgaria is erecting a thirty-three kilometer, four-meter-high wall on its rugged Turkish border to "prevent[] the illegal crossing of the border," 26 while Hungary is building a wall to secure its 177 kilometers on the border with Serbia. "This is a necessary step," said the Hungarian government's spokesman, adding "[w]e need to stop the flood." 27 Finally, more walls are coming: Austria recently declared that it would build a wall along its border with Slovenia to "control the refugees in an orderly way," 28 while the Slovenian Prime Minister announced that "[i]f necessary, we are ready to put up [a] fence immediately." 29 But despite the rapid increase in wall construction, and notwithstanding the mounting brutality surrounding them, the international legal community still has not decided how to treat these walls as legal objects. Surprisingly, border walls are under-researched in international legal scholarship, including in international law, human rights law, and refugee law. 30 he made "a strategic decision to secure Israel's Jewish and democratic character." Id. Only later, in 2011, after the trampling of the Mubarak regime in Egypt, a security function was also added to the wall. See GUARDIAN, June 22, 2015 . Turkey announced that it too is building a wall-this one to secure its 900 kilometer southeastern border with Syria. The wall, the Turkish Interior Ministry made clear, is being built both for "for security reasons," and "to curb smuggling and illegal crossings." Suriye Sınırına Seyyar Duvar [Syria Border to the Mobile Wall], RADIKAL, Apr. 27, 2014 (Turk.); see also Dasha Afanasieva, Turkey Builds Wall in Token Effort to Secure Border with Syria, REUTERS, May 5, 2014.
28. George Jahn, Austria to Build Fence Along Parts of Border with Slovenia, ASSOCIATED PRESS, Oct. 28, 2015. 29. Id. 30. In human rights law and international law, by far most of the scholarly attention to walls is given to the Berlin Wall and the Israeli Security Fence. An important exception is scholarship out of the University of Texas at Austin Law School that deals mainly with the U.S. In this Article, I work through the unstable, uncertain international legal ontology of these border walls. I suggest that they reflect a disappointing story about human rights law: at least when it comes to immigration, the regime is both inherently arbitrary and fundamentally unjust. To tell this story of disillusionment, I begin with a familiar tension.
When human rights courts and quasi-judicial bodies decide cases that bear on immigration control, they can choose between two, often competing, doctrinal traditions. The first is a universal framework that views human rights as inherent in the individual, whether or not the individual complied with formal conditions for immigration. In this approach, the human rights of non-nationals may impose substantive constraints on the State's discretion to expel them. The second is an exclusionist international legal regime that gives the State sole authority to decide who may enter its domain, under what conditions, and with what legal consequences. Here, strangers who reach a State's shores have no claim to rights that the State does not willingly grant. 31 These traditions represent two prevailing normative outlooks and descriptions of behavior that conflict with one another: if individuals have certain basic rights because they are human, then, at least under certain . For the roots of this tension, see IMMANUEL KANT, PERPETUAL PEACE 21 (FQ Classics 2007) (1795) and the right to temporary sojourn ("It is not the right to be a permanent visitor that one may demand. A special beneficent agreement would be needed in order to give an outsider a right to become a fellow inhabitant for a certain length of time. It is only a right of temporary sojourn, a right to associate, which all men have."). For a typology of positions on this, see MARTTI KOSKENNIEMI, FROM APOLOGY TO UTOPIA: THE STRUCTURE OF INTERNATIONAL LEGAL ARGUMENT 184-85 (1989) (laying out four variants of the combination of the normative and the concrete in international law: the "rule-approach" emphasizing power politics; the "policy-approach" that sees all (governmental or non-governmental) global processes as part of international law; the "idealistic position"; and the "skeptical position"). circumstances, non-nationals can enter or remain in a State outside norms of the State's sovereign interests. If, however, the State has absolute power over who belongs in the national community, then non-nationals are not allowed to enter or remain in the State without government consent. Starting from this tension between universality and exclusion (or human rights and sovereignty), I make three claims.
First, in the past ten years, moving from case to case, human rights courts and quasi-judicial bodies have worked out a compromise between the two legal traditions that is biased in favor of human rights. In particular, they read norms more strictly and more absolutely, and develop substantive standards of protection beyond the five grounds specified under the Refugee Convention: race, religion, nationality, membership in a particular social group, or political opinion. 32 But these enforcement bodies stop short of going all the way in the direction of universality; they do not suggest the extreme step of open borders (one's place of birth is irrelevant in the exercise of rights). Instead, they constrain the reach of increasingly expansive human rights protections by linking jurisdiction to variants of what I term 'physicality:' human rights courts and quasi-judicial bodies bootstrap expansive rights on either establishing territorial presence in the host State (jurisdiction grounded in territory) or coming within the effective control of the State or its agents (jurisdiction grounded in contact). 33 To be protected, then, an individual must get close to the State or its agents. 34 Paradoxically, therefore, this human-rights-leaning compromise has ended up reinforcing territoriality and thus also the exclusionist (statist) tradition. Because courts and quasi-judicial bodies attach access to territorial presence, every time that they enforce human rights, despite their emphasis on universality, they re-consecrate the centrality of territory. And so, more human rights also means more exclusion.
Second, border walls are a predictable strategic response by States that seek to regain exclusion capabilities, reacting to the way in which human rights courts and quasi-judicial bodies balance the tension between universality and exclusion. 35 In other words, the recent boom in border wall construction may 32. Convention Relating to the Status of Refugees art. 1(A)(2), Apr. 22, 1954, 189 U.N.T.S. 150 [hereinafter Refugees Convention]. I am focusing here only on legal obligations. I do not discuss emerging obligations around burden sharing such as, for example, obligations to promote economic justice either in the form of donation to United Nations Human Rights Council, contributions by rich donor States to enhance welfare in developing States, for example the Millennium Development Goals, or burden sharing with countries neighboring those in crisis (including things such as resettlement, aid in supplying sanitary, education, housing and other facilities, etc.).
33. An example of jurisdiction grounded in contact is interdiction on the high seas; for further discussion, see infra, Part III.
34. For discussion, see infra, Part II. 35. My claim here is not causal. A causal analysis requires extensive empirical data to account for the real efficacy of, first, human rights courts' decisions on actually shaping States' immigration policy on the ground, and, second, of border walls to control immigration in practice. But this is well signal the success of the human rights tradition, rather than its failure to establish an alternative to territorial sovereignty. 36 The compromise that courts created assigns human rights protection only after would-be migrants and asylum seekers enter the territory of the host State (strong territoriality) or come within its effective control (neo-territoriality). But this balance impels States to tighten their borders to prevent a territorially-based human rights regime from being triggered by border crossing: in other words, the States' protective duties can be avoided if there is no one to protect. Walls are not the only possible mode of deterring access left for States to utilize after international human rights courts have made it more difficult to exercise traditional exclusion authority. 37 But they do present a unique challenge for regulation. To begin, a wall is a relatively passive interdiction method: it does not require extensive State agency after its initial construction. In addition, a wall is installed on the very border of the State and physically reinforces that boundary: it simply marks the border that was always there. Borders, in turn, are central to the operation of the larger international legal and political regime. 38 Thus, a legal attack on such a wall also calls into question the larger international bargain. I use the treatment by the Israeli Supreme Court of the Israel/Egypt fence to demonstrate how the conflation of walls and borders made these walls legally permissible ex ante. This case study comes from a national, not an international court, but the Court is interpreting international law and human rights law. This jurisprudence suggests the inherent challenge in regulating a wall that a State erects on its own territory through an international legal system that squares sovereignty with territorial exclusivity. 39 Third, even if each court decision is locally sensible, the human-rightsleaning compromise that courts and quasi-judicial bodies have ultimately produced is senseless. To begin, the compromise does not serve the policy interests of either the individual or the State. Human rights enforcement bodies determine jurisdiction by the territorial location of the plaintiff: whether she was able to get into the State or close enough to establish contact with its agents. beyond the scope of the purely legal analysis provided in this Article. Instead my claim is narrower: I argue that walls are a logical answer to the compromise that courts worked out.
36. For a different answer to the question of why walls are being built now, see supra note 30. In a fascinating argument, Brown suggests that walls are built as the symbols of sovereignty at the time of its definitive waning. Walls, she explains, are built to assert identity and to establish the "us" (with purity and integrity) against the "them" on the outside. While these walls are efficacious in drawing the "we"-who's in, who's out-they are not actually effective in re-establishing sovereignty in practice.
37. For an extensive and comprehensive review of immigration control strategies and their regulation by courts, see, among others, GAMMELTOFT-HANSEN, supra note 30; Lori A. Nessel, Externalized Territory here is the only category that matters. Alas territory is a normatively arbitrary category; it is random from the perspective of both the individual nonnational and the State. Territory does not prioritize the substantive needs of the individual, but instead privileges ability to get close to the State or its agentsproximity that is determined by capacity (or special circumstances like luck, resources, gender, or physical traits such as youth, strength, and stamina). And, at the same time, territory is equally arbitrary from the perspective of the State: States with borders that are more accessible, or with neighbors that happen to suffer economic, political, or environmental crises, are punished regardless of the State's real constraints and efforts to deal with the inflow of immigration.
In addition, the compromise cannot be normatively justified. Walls highlight the moral intractability of this territorially-based settlement. The ability of walls to restrict movement-thus also access to human rightsdepends on how courts regulate them. At the moment, border walls erected as an immigration control policy remain relatively unregulated in human rights law. But it seems clear that courts will have to address the problem of border wallsand in the not-too-distant future. So what are courts likely to do? Building on existing precedents from both human rights and international law, I map three possible approaches that a human rights court or quasi-judicial body can take in adjudicating such a border wall. Each of these methods works out a different compromise to the fundamental tension between putting the universalist (human rights) or exclusionist (statist) frame at the center of immigration control, and each correlates to a different vision of sovereignty and borders in international law.
First, adopt the universalist tradition: a State owes protective duties on both sides of the wall. In this approach, the wall acts as a bridge: establishing contact with the wall is tantamount to getting inside the State. Jurisdiction here is grounded in proximity to a wall. Second, adopt the exclusionist tradition: a State accrues protective duties only upon initial entrance to its territory. Now the wall acts as a final barrier: getting close to the wall does not entail rights. Jurisdiction is aligned with territory. Third, and also the existing status quoadopt the territorially-based compromise that courts institutionalized between universality and exclusion: a State carries thin procedural duties on the external side of the wall. But after gaining entrance, it bears significant protective responsibilities outside its consent. This time, the wall, a physical barrier, becomes the essence of human rights protection. Proximity by itself no longer denotes rights.
Because these approaches to the regulation of a wall offer three different resolutions to the same problem (the tension between universality and exclusion), the choice between them highlights the values of human rights courts. But, I suggest, none of the three approaches, when taken to their logical conclusions, can be normatively defended. Which leaves us at a normative deadend.
Furthermore, the existing status quo itself leads to a perverse side effect. Under the compromise approach, an individual's location vis-à-vis the wall [Vol. 34:1 makes all the difference in the allocation of rights and duties (or lack thereof). This compels States to continually reinforce their walls, and to build additional layers of walls, to prevent would-be immigrants and asylum seekers from getting close enough to trigger territory-based human rights protections. At the same time, it also invites individuals to resort to ever more hazardous behavior to scale the walls that States construct. Consequently, the regime ends up protecting disproportionately those individuals who are mentally willing to assume serious risks and whose bodies are physically able to make the arduous attempt. Meaning, it protects only young men. But they receive this protection only if they risk themselves and are lucky enough to survive the ordeal. And, at the same time, this order also leaves too many non-nationals that human rights courts are committed to protect with no mechanism to access asylum rights. Ironically, this nonsensical result is due to the insistent actions of human rights courts and other quasi-judicial bodies to expand access to human rights. The path out of the desert and into the kingdom may be paved with good intentions, but is also barred with formidable walls.
I. BACK DOOR STRATEGIES OF IMMIGRATION CONTROL
Over the past ten years, when adjudicating cases that bear on immigration, human rights courts and quasi-judicial institutions have worked out a compromise between universality and exclusion that brings down the gavel in favor of universality. 40 They restrict States' prerogatives to expel non-nationals out of what I refer to as the 'back door,' i.e. deporting them after they have already arrived inside the country illegally. At times, human rights enforcement institutions categorically ban deportation; at other times, they make it more difficult for the host State to deport non-nationals. Courts do so by conflating access and territory: they simultaneously expand substantive standards of protection and bootstrap protection on the fact of territorial presence. A nonnational, therefore, has to reach the territory of the host State in order to trigger protection. 41 41. An inside/outside distinction is also familiar from the United States: non-nationals who are deemed to have entered U.S. territory are entitled to procedural due process, while aliens outside (or deemed to be outside) are not so entitled. See, e.g., Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206 (1953); United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537 (1950); but see grounded in territory, greater access means greater application of territoriality. Increased access to territory-based rights, therefore, paradoxically, also reinforces the exclusionist tradition.
This finding emerges out of my systematic examination of cases before the United Nations Human Rights Committee (UNHRC), and the European Court of Human Rights (ECtHR). I analyzed the way in which these institutions disposed of cases bearing on two types of rights: (i) the right for family unity and private life, and (ii) the right not to be subject to torture or to cruel, inhuman punishment.
I selected these two adjudicative institutions because they are the most significant international human rights enforcement bodies operating today. 42 Both also create entitlements that give private rights of action to the individuals claiming them, and, through individual case adjudication, produce decisions that are of general application. 43 In addition, the UNHRC is the only active human rights complaints body with a "potentially universal reach," 44 and provides a window into the working of the United Nations in matters of immigration. 45 The ECtHR, in turn, not only developed the most extensive case law on the rights of non-nationals, but also enjoys compulsory jurisdiction such that its case law is informally binding on all the parties that have signed and ratified the ECtHR. 46 I selected these two rights because they are the rights most commonly considered in the immigration setting and in particular the context of 42. The jurisdiction of the UNHRC has become "a key component in the human rights movement." RUTH MACKENZIE ET AL., THE MANUAL ON INTERNATIONAL COURTS AND TRIBUNALS 427 (2d ed. 2010). The ECtHR, in turn, is considered "a success story," id. at 356, and "has become a source of authoritative pronouncements on human rights law for national courts that are not directly subject to its authority." ANNE-MARIE SLAUGHTER, A NEW WORLD ORDER 80 (2004) .
43. The UNHRC adjudications are not binding on States, but are highly significant recommendations. In addition, the UNHRC is empowered to entertain individual complaints only under the Optional Protocol (which means that the State must consent to its jurisdiction). This Protocol has 114 States-parties, and the United States and Israel, which are discussed in more detail later, are not part of them. For more on the working on the UNHRC, see MACKENZIE ET AL., supra note 42, at 415-31.
44. As of 2010, the number of State-parties to the Optional Protocol that have accepted the jurisdiction of the UNHRC to receive individual communications was more than double the number subject to the jurisdiction of any regional courts. MACKENZIE ET AL., supra note 42. at 426-27.
45. But note that decisions of the UNHRC are more expressively political and have a weaker compliance pull as compared to those of the ECtHR, whose jurisdiction is binding. 46 47 In addition, these two rights cover the range of rights at issue, from the 'lighter' right of an individual to have a family to the 'heavier' entitlement not to be tortured. The cases also document the breadth of applicants' plights, from the applicant who broke the law in entering the host State with a hope of improving her life, to the one who fled her home country at gunpoint. I examined all of the communications and cases dealing with these two rights in the context of immigration control that reached the UNHRC and the ECtHR from the inception of the institutions until January 2014. In total, I surveyed a little short of 150 communications and cases.
Let us start with the right to family unity and private life found in Articles 17 and 23 of the International Covenant on Civil and Political Rights (ICCPR) and Article 8 of the Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR). 48 First, under prior decisions of both the UNHRC and the ECtHR, it had been settled that while the right to a family and private life can constrain the back door option of deporting non-nationals, the State's interest in security and public order outweighed the interest of the individual in family life. 49 Case law of the last ten years, however, has brought this into question. Specifically, the cases address whether the right to family life for non-nationals who were convicted of crimes trumps the State's right to security and public order in situations where reunion abroad between the applicant and his family is either not possible or could not be reasonably expected.
Thus, in Francesco Madafferi v. Australia, 50 the UNHRC told Australia that the decision to deny a permanent visa for an author without a lawful status 51 and who was of "bad character" 52 (a judgment stemming from criminal acts committed in the home country) constituted arbitrary interference with family life. The reasons for removal, the decision read, were not sufficiently pressing, and the removal would have imposed "considerable hardship" on the author's family (Madafferi had been married for fourteen years to his wife, an Australian 47. For discussion on family life, see for example, Immigration Act, 2014, c. 22 (U.K.). 48. For the UNHRC, see ICCPR art. 17, Mar. 23, 1976, 999 U.N.T.S. 171 ("No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence . . . .") and id. art. 23 ("1. The family is the natural and fundamental group unit of society and is entitled to protection by society and the State. 2. The right of men and women of marriageable age to marry and to found a family shall be recognized." national, and had four children). 53 Instead the UNHRC ordered Australia to process a spouse visa for Madafferi with an eye to the State's obligation to protect his minor children. 54 The ECtHR goes even further than the UNHRC. Madafferi had mitigating circumstances: he had a viable path to a lawful immigration status in Australia, his sentences in Italy had been extinguished, and there was no outstanding warrant for his arrest. 55 The Strasbourg Court, however, was willing to reverse the expulsion order of applicants in a different case who had participated in serious crimes, even when the court acknowledged that it was not, in fact, "impossible for the spouse and the applicant's children to live" in the applicant's country of citizenship, but merely that doing so would "cause them obvious and serious difficulties. This case concerned an applicant convicted of drug trafficking, a serious crime with "devastating effects" on the society. Id. ¶ ¶ 15, 37. Note, in contrast to the UNHRC, most of the cases that come before the ECtHR involve applicants with lawful status who were ordered deportation based on criminal convictions. The ECtHR is less likely to find a violation of the right to family unity when dealing with applicants that were convicted on drugrelated or other serious charges and more likely to find a violation when the applicants had a citizen spouse and children or had resided in the country since early childhood. . Factors the ECtHR tends to weigh heavily include: the "nature and seriousness" of the offenses, the ability of the applicant to maintain contact with his or her family even if deported (i.e., whether the interference with the right to family is total or partial), and whether the claim is made on behalf of the individual being deported alone or additional family members as well (in particular children). See, e.g., Boultif v. Switzerland, 2001-IX Eur. Ct. H.R. 119, ¶ 48. For a useful discussion of how the ECtHR applies the right, see Ramji-Nogales, supra note 54, at 737-38. The ECtHR also made the deportation of foreigners who have committed serious crimes more difficult for the host State if the foreigner concerned is a person of a so-called "second generation." See, e.g., Moustaquim case v Belgium 1991, App. No. 12313/86, ¶ ¶ 13, 44 (concerning a Moroccan national who arrived to Belgium at the age of two and he and his family and relatives all lived in Belgium); Beldjoudi v. France 1992, App. No. 12083/86 (concerning a plaintiff who was born in France of parents who originated from Algeria, a territory which was French at the time, and how was deemed to have lost his French nationality as his parents did not make a declaration of recognition).
Second, under prior case law, the UNHRC and the ECtHR accepted that claimants without a lawful status cannot present the State with a "fait accompli," 57 i.e., establishing residence does not lead to rights. However, more recent case law, discussed below, adds uncertainty over whether presenting the host State with the birth of a child can sway the balance in favor of the individual's interest in family life over the State's right to control its immigration policy.
For the UNHRC, the birth of a child does not categorically prevent the deportation of the parent who is in the State in breach of its immigration law. But it does make the deportation procedurally more difficult. Winata v. Australia 58 concerns two Stateless individuals who overstayed their visa terms and gave birth to a son in Australia. 59 The day after the son was granted Australian citizenship-because he was born in the country and had resided there for ten years-his parents asked for a protection visa, which Australia denied. 60 In light of the length of time the parents and their son had spent in Australia, however, the Committee determined that Australia was under a duty to demonstrate "additional factors justifying the removal of both parents that go beyond a simple enforcement of its immigration law in order to avoid a characterization of arbitrariness." 61 This, in effect, required Australia to grant the parents a status. 62 For the ECtHR, in turn, the birth of a child might ban the deportation of the parent. An example is Nunez v. Norway. 63 In that case, an applicant entered the country with a forged passport and, once there, received a residence permit and had children with whom she developed "long lasting and close bonds." 64 In this case, the Court ruling was based on the best interests of the children, and held 59. Id. ¶ 2.1. The couple were formerly Indonesian nationals. They arrived on valid visas that subsequently expired. Id. ¶ ¶ 1, 2.1. 60. Id. ¶ ¶ 2.2-2.4. First, the couple applied for asylum, but after their application was denied, they appealed their asylum claim and applied for a parent visa. Id. Once their asylum appeal was denied, they asked that the government exercise humanitarian discretion based on hardship to their son of removal to Indonesia. Id that expulsion of the mother violated the right of the children to a family life. 65 A year later, however, in Antwi v. Norway, 66 the Court reached the opposite conclusion with regard to an applicant who also came into the country using forged documents, received a work and residence permit, and had a daughter of whom he was the main caretaker. 67 In that case, the judges held that even if an applicant established a family, there is no Article 8 violation if "[a]t no stage from when he entered [the country] . . . could he reasonably have entertained any expectation of being able to remain in the country." 68 While the majority in Antwi considered that there were "fundamental differences" between Antwi and Nunez, 69 the strong dissenting opinion was adamant that the two cases were "very similar" and "the solution in Nunez should have been applied in the present case a fortiori." 70 This leaves a State uncertain as to how the Court will hold in the next case that deals with the expulsion order of a parent who entered the State in breach of its immigration laws and had a child who is still young at the time of the order. Third, prior established jurisprudence of both the UNHRC and the ECtHR prioritizes the right to family life as a basis to restrict a State's discretion to expel non-nationals, but such protection considered only immediate family members. More recently, however, the ECtHR (though not the UNHRC) began recognizing a free-standing right to private life, thereby protecting the totality of the social relationships that an alien's presence spawns in the host country as a grounds to bar deportation. In Slivenko v. Latvia, 71 the Court, sitting as the Grand Chamber, reversed the deportation order of a former Soviet army officer 65. Id. ¶ ¶ 79-82, 84 (The applicant was "the children's primary care person from their birth," the children "lived all their lives in Norway," and had already suffered "disruption and stress" due to the decision in the custody proceedings that moved them to the father after the deportation order was issued. "In these circumstances," the Court concluded that, "the children were vulnerable" and that deporting the mother would violate Article 8 In Nunez, the daughters developed "long lasting and close bonds to their mother," and the decision in the custody proceedings to move the children to the father had already led the children to experience significant "disruption and stress," and a "long period" elapsed "before the immigration authorities took their decision to order the applicant's expulsion with a reentry ban." Id. But " [u] nlike what had been the situation of the children of Mrs. Nunez, [Antwi's daughter] had not been made vulnerable by previous disruptions and distress in her care situation . . . . Also, the duration of the immigration authorities' processing of the matter was not so long as to give reason to question whether the impugned measure fulfilled the interests of swiftness and efficiency of immigration control that was the intended purpose of such administrative measures . . . . [Therefore] the Court is satisfied that sufficient weight was attached to the best interests of the child in ordering the first applicant's expulsion." Id. ¶ ¶ 101-02. 70. Id. ¶ ¶ 9-10 ("Contrary to the opinion of the majority, the present case is very similar to Nunez. . . .
[i]f there is indeed a difference between Nunez and the present case, this lies in the fact that the latter is even more striking than the former. Consequently, the solution in Nunez should have been applied in the present case a fortiori."). and his family from Latvia following the withdrawal of Russian troops. 72 As the deportation order concerned all members of the family unit, it did not amount to an interference with the Slivenkos' right to family. 73 Yet the judges concluded that the family's right under Article 8 had, nonetheless, been violated because they were "removed from the country where they had developed, uninterruptedly since birth, the network of personal, social and economic relations that make up the private life of every human being. Furthermore, they lost the flat in which they had lived." 74 The growing bias of both the UNHRC and the ECtHR in favor of the human rights tradition is possibly even more evident in cases bearing on the right not to be subject to "torture or to cruel, inhuman or degrading treatment or punishment." 75 The best examples are cases that deal with non-national applicants who are charged with involvement in terrorism.
Neither the ICCPR nor the ECHR contains a right to political asylum. But both the UNHRC and the ECtHR read a non-refoulement obligation, 76 or the "cardinal principle of international refugee law," 77 into Articles 6 and 7 of the ICCPR and Article 3 of the ECHR. This reading of language from two treaty instruments leaves the host State in the worst situation. Under the Refugee Convention, the non-refoulement right is restricted in cases that involve criminal and security threats to the State. 78 Under both the ICCPR and the ECHR, in turn, the right not to be subject to "torture or to cruel, inhuman or degrading treatment 72 Slovenia, in his partly concurring opinion, Judge Vučinić, observed that the right to private life required protection of the ability of an individual to have relationships in a "public context"-he described this aspect of the right as follows: "Article 8 protects . . . the right to personal development and the right to establish and develop relationships with other human beings as well as the outside world, even in the public context, which may also fall within the scope of 'private life. ' (2), Apr. 22, 1954, 189 U.N.T.S. 150 ("The benefit of the present provision may not, however, be claimed by a refugee whom there are reasonable grounds for regarding as a danger to the security of the country in which he is, or who, having been convicted by a final judgment of a particularly serious crime, constitutes a danger to the community of that country."). For a detailed discussion of this exception, see HATHAWAY, THE RIGHTS OF REFUGEES UNDER INTERNATIONAL LAW, supra note 30, at 342-55. Hathaway writes: "In cases that fall under Art. 33(2), the asylum country is authorized to expel or return even refugees who face the risk of extremely serious forms of persecution." Id. at 344. or punishment" is absolute. 79 The UNHRC and the ECtHR, however, have imported from the Refugee Convention only the right of non-refoulement without the qualification and, in addition, they attached it to the non-derogatory nature of the right not to be subject to "torture or to cruel, inhuman or degrading treatment or punishment." This means that both enforcement institutions forbid the deportation of non-nationals charged with terrorism if they face degrading treatment upon return to their home country on account of their involvement in terrorism.
And so, in Ahani v. Canada, 80 the UNHRC reviewed a communication dealing with an author who, after he was accepted as a refugee, was identified by Canada as a trained assassin and was put on deportation proceedings, even though he claimed that if sent back he would face torture and execution. 81 Canada deported the refugee before the UNHRC reached its determination. But the Committee held that "the prohibition on torture . . . is an absolute one that is not subject to countervailing considerations." 82 Similarly, in Othman (Abu Qatada) v. United Kingdom, 83 the ECtHR reversed the deportation order of a radical Islamic preacher regarded as one of Al Qaeda's main inspirational leaders in Europe because of the risk that he would be tortured to obtain evidence. 84 The decision held: "Article 3 is absolute and it is not possible to weigh the risk of ill-treatment against the reasons put forward for the expulsion." 85 In addition, the ECtHR, but not the UNHRC, 86 has gone even further in expanding the scope of the right not to be subject to "torture or to cruel, inhuman or degrading treatment or punishment." The European Court has made three separate moves. [Vol. 34:1
First, the ECtHR has drastically expanded the substantive grounds of nonrefoulement. Traditionally, the European Court had carefully capped the scope of Article 3 non-refoulement obligations at ill treatment that resulted from persecution in situations where the alien faces a well-founded fear of harm in her home State on account of any of the five familiar grounds. 87 But case law excluded "ill treatment" that derived either from widespread violence due to an "unsettled situation" 88 or from an "acute pertinence of socio-economic" deprivation in the receiving country. 89 In the span of three years, however, the ECtHR extended non-refoulement protections to include cases involving general, widespread violence or potential socio-economic deficiency.
In NA. v. United Kingdom, 90 the ECtHR, sitting as the Grand Chamber, held that the Court will not discount "the possibility that a general situation of violence in a country of destination will be of a sufficient level of intensity as to entail that any removal to it would necessarily breach Article 3 of the Convention." 91 Three years later, in MSS v. Belgium and Greece, 92 a case that dealt with an asylum seeker who reached the territory of the host State, the ECtHR, again sitting as the Grand Chamber, held that acute financial deprivation, or a condition where an asylum seeker is "wholly dependent on State support" and finds herself "in a situation of serious deprivation or want incompatible with human dignity," may likewise fall within the reach of Article 3 protection. 93 Second, the ECtHR has significantly liberalized the procedural threshold required to demonstrate an Article 3 non-refoulement violation. 94 In the early 1990s, the Court applied a narrow assessment of risk: an applicant had to produce "substantial grounds" that he "faces a real risk" 95 on account of one of the five grounds. 96 However, by the early 2000s, the Court tolerated a more lax standard: "concerns as to the risks [the applicant] faced," for example, were sufficient to trigger Article 3 non-refoulement duty. 97 Similarly, the Court moved from requiring a fairly high level of individualization (an applicant's personal "situation" must be "worse than the generality of other members" of his community "who were returning to the country") 98 to accepting a more general risk (for instance, possibility of ill-treatment on account of "a general situation of the non-observance of human rights in the applicant's home country."). 99 Third, in dealing with those classified as asylum seekers, the ECtHR enlarged the right of non-refoulement from a minimal negative obligation not to deport (non-removal) 100 to a positive obligation to protect. The key case here is M.S.S v. Belgium & Greece, mentioned previously. In deciding the case, the ECtHR's Grand Chamber held that the failure to process asylum applications "within a reasonably short time and with utmost care" 101 in circumstances where the applicant is "wholly dependent on State support" and in "a situation of 93. Id. ¶ ¶ 252-53, 263 (deprivation must be serious enough to reach levels of "extreme material poverty").
94. For a detailed discussion of this point, see VAN The combined result of these three moves is that the Strasbourg Court is growing the regime of refugee law from one that is grounded in narrow exceptions relevant essentially to first-world concerns 104 into one that can deal with mass atrocities (economic, environmental, and political) across the world. In some circumstances, moreover, this Court also attaches positive obligations. And so the ECtHR holds the State owing significant protection to an undefined number of individuals it never intended to let into the country in the first place.
To be sure, none of the rulings analyzed above provide precise parameters for when the State can and cannot deport non-nationals. Many questions remain open. For example, when dealing with the right to a family life, the precise scope of protection is contested. The vast majority of available case law deals with non-nationals in one of two situations: (i) an individual in a permanent lawful status who broke his or her terms of entrance (like Amrollahi) or (ii) those without a status but with a viable path to lawful status prior to deportation proceedings (like Winata). This leaves unresolved whether enforcement bodies would be willing to prioritize the family right of an individual over the State's prerogative to exclude in cases that involve less sympathetic undocumented migrants who push harder on the immigration policy of the host State. 105 Similarly, with the right to non-degrading treatment, it is still undefined how bad the violence or poverty must be to bar deportation.
What is certain is that when it comes to immigration, in the past ten years the UNHRC and the ECtHR have changed their bias in favor of the universalist tradition. They increased the access of non-nationals to human rights. In particular, they read human rights norms more strictly and more absolutely, and developed substantive standards of protection beyond the five traditional grounds in the Refugee Convention-especially with regard to the ECHR. Importantly, however, the way in which they moved in the direction of the human rights tradition interlocks with, rather than opposes, the statist dedication to territory: human rights courts and quasi-judicial bodies correlate jurisdiction with physicality grounded in territory. 106 Beneficiaries have access to more 102. Id. ¶ 253. 103. Id. ¶ 263 ("[T]he Greek authorities have not had due regard to the applicant's vulnerability as an asylum-seeker and must be held responsible, because of their inaction, for the situation in which he has found himself for several months, living on the street, with no resources or access to sanitary facilities, and without any means of providing for his essential needs.").
104. Harold Koh refers to this as the "good aliens." See, e.g., Harold Hongju Koh, Who Are the Archetypal "Good" Aliens? 451 (Jan. 1, 1994) (unpublished manuscript) (on file with the Yale Law School Legal Scholarship Repository) ("[T]he archetypal 'good' alien . . . is a white, healthy, lawabiding, self-sufficient, anti-communist, heterosexual, male political refugee, who arrives by himself at the U.S. Embassy in Moscow and seeks political asylum; Rostropovich and Baryshnikov are two obvious examples."). For more on a comparison between the "good" alien of the Cold War and the "bad" alien of the 1990s onwards, see Chimni, supra note 77, at 355-60.
105. For this point, see Ramji-Nogales, supra note 54, at 733-38. 106. Human rights protection is also triggered if the plaintiff reaches under the effective rights, but they can only trigger the State's protection of those rights if they are able to reach the State's shores. Once inside the State, the rights are inherent in the individual and external to the State's interests. The State, in turn, is held accountable for these rights, even if meeting this expectation is politically or financially costly. Outside the State's jurisdiction, however, the plight of the non-national is of no legal concern to the State. 107 And so, as human rights adjudicatory bodies moved in the direction of the universalist legal tradition, they have also, in effect, further produced territoriality.
II. FRONT DOOR STRATEGIES OF IMMIGRATION CONTROL
States have moved to tighten up immigration from what I term the "front door": stopping would-be immigrants or asylum seekers ex ante before they reach any direct contact with the territory of the receiving State and can activate protective duties. 108 Here, I only look at two strategies of "front door" control: maritime migrant interdiction on the high seas and the building of border walls as an immigration control policy. These two strategies are similar. States utilize defined physical boundaries to stop immigrants from getting in, either by land or sea, so that their entry does not activate State obligations for their protection. Indeed, Professor Harold Koh referred to interdiction as a "floating Berlin Wall." 109 But while interdiction is extensively researched, 110 walls remain control of the state, even if she is not physically present on the state's territory proper. See infra p. 28 for discussion of the extraterritorial application of human rights law.
107. In the context of non-refoulement, this idea was nicely summed up by the House of Lords: the legal protection "is concerned only with where a person must not be sent, not with where he is trying to escape from." European Roma Rights Centre v. Immigration Officer at Prague Airport, [2003] EWCA (Civ.) 666, [37] (Eng.), aff'd, R v. Immigration Officer at Prague Airport, [2004] UKHL 55 (appeal taken from Eng.). James Hathaway adds that a weakness of non-refoulement is that it traps "would-be refugees . . . inside their own countr[ies]." HATHAWAY, THE LAW OF REFUGEE STATUS, supra note 30, at 19. 108. Other scholars use the term "non-entrée." See James C. Hathaway & Thomas Gammeltoft-Hansen, Non-Refoulement in a World of Cooperative Deterrence 6 n.12 (Mich. Law Sch. Law & Economics Working Paper, 2014) (noting the term "was first employed by James Hathaway" in 1992, and that "[i]n essence, it suggests that whereas refugee law is predicated on the duty of non-refoulement (that refugees shall not be turned away), the politics of non-entrée is based on a commitment to ensuring that refugees shall not be allowed to arrive."). I, however, employ the phrase "to close the front door" to refer to restrictions that take place at the actual border and therefore involve the specificity of the border itself. In this way, my phrase "front door" is different from and narrower than "non-entrée": "front door" only applies to restrictions that take place on the actual, physical territorial border of the State; "non-entrée" applies more broadly to all restrictions on entrance wherever they take place.
109. Harold Hongju Koh, Closed Door Policy for Refugees, LEGAL TIMES S36, S37 (July 26, 1993) ("The Kennebunkport Order effectively erected a floating Berlin Wall around Haiti, preventing Haitians from fleeing not just to the United States, but to any of the scores of islands between the United States and Haiti."); see also Linda Greenhouse, Court is Asked to Back Haitians' Return, N.Y. TIMES, Mar. 3, 1993, at A16 ("Mr. Koh said his position would not require the United States to accept all Haitian immigrants. He said there were other islands the Haitians might reach if they were not prevented from leaving by a 'floating Berlin wall.'"); Harold Hongju Koh, The 'Haiti relatively unexamined. 111 Yet walls make concrete the morally unsatisfactory nature of the compromise that courts worked out between universality and exclusion.
Let me begin with interdiction. Starting in the 1980s, highly developed nations increasingly turned to maritime interdiction on the high seas. 112 VAN 115. Itamar Mann, supra note 110, at 328 ("For better or worse, Haiti provided a paradigm for international law in the next two decades. The model of law that came out of the Haiti affair, obligations are strictly territorial, and international treaties "cannot impose . . . extraterritorial obligations on those who ratify it through no more than its general humanitarian intent." 116 Thus, human rights do not apply on the high seas and are only triggered "on the threshold of initial entry." 117 And the response of human rights courts and quasi-judicial bodies? Both the UNHRC and the ECtHR have increasingly constrained States' ex ante strategies of interdiction. In Jamaa v. Italy, 118 the ECtHR, sitting as the Grand Chamber, provided the landmark ruling on interdiction. The judges explained that human rights jurisdiction "is essentially territorial." 119 But it is also engaged "[w]henever the State through its agents operating outside its territory exercises control and authority over an individual, and thus jurisdiction." 120 When a nonnational is affected by those acting on behalf of the State, "the State is under an obligation . . . to secure to that individual the [human rights] that are relevant to the situation of that individual." 121 In interdiction cases, this means that an intercepting State must provide the passengers on the boat with procedural guarantees (an individual refugee-status determination procedure) 122 substantive obligation (non-refoulement, or not to send back an individual who faces harm).
Similar to the ECtHR, the UNHRC has also held that the State is responsible for the human rights (including non-refoulement) of "all persons in their territory and all persons under their control." 123 And the extraterritorial application of human rights was likewise supported by multiple other international human rights bodies as well as national courts. 124 In Part II, this Article showed that the UNHRC and the ECtHR deploy jurisdiction based on territory: they require territorial presence in order to activate human rights protective obligations. Here, with interdiction on the high seas, the UNHRC and the ECtHR apply jurisdiction extraterritorially: they correlate jurisdiction with physicality grounded in contact, such that jurisdiction follows the State on the high seas wherever it establishes contact with or exercises effective control over the non-national, whether that is inside or outside of the State's borders. This extraterritorial application of human rights law is not an abandonment of the logic of territoriality: it does not break out of the conceptual bind between access and territory. Instead it is an extension, even a hypertrophy, of territoriality: it only expands the limits of the existing territorial scheme.
The act of exercising border constraint-the State's interception or contact with a non-national-is legally crucial. The plaintiff (the individual right bearer) is not only where she is physically found, but also where she might have been without the coercion of the State (the interception practice), so that her intended destination State becomes a defendant. A State, then, can coerce, or repel an asylum seeker or a would-be immigrant from entering its territory, but that act of coercion-the act of border control-itself triggers human rights protective responsibilities because the State exercises effective control over the individual. And so, on the high seas, individuals are always protected by human rights law, or, in the words of the ECtHR Grand Chamber, "the maritime environment cannot justify an area outside the law where individuals are covered by no legal system capable of affording them enjoyment of the rights and guarantees protected by [the ECHR]." 125 A State that seeks to maintain control over the inflow of would-beimmigrants and asylum seekers coming in by boat, without accruing protective duties over an undefined number of people, must therefore move its immigration control to the shadows. It ought to deter at sea without looking like it is deterring, and develop soft deterrents in lieu of, or in advance of, hard deterrents that would trigger human rights protections. Indeed some European States are already outsourcing interdiction practices to source or transit countries, thereby avoiding any direct fingerprint that would trigger jurisdiction and broad protective obligations. 126 What about walls? Around 2005, States also began building border walls and other physical or technological constraints as part of their immigration control policy. 127 Today, we see such walls across the North America, the EU, the Middle East, and Africa. 128 both foreign affairs and immigration control" and is "inherent in the executive department of the sovereign." 129 As for the human rights response? At the moment, border walls are relatively unregulated under the law. Yet immigrants are coming to these walls in ever larger and increasingly coordinated numbers. 130 It is thus only a question of time until a human rights court will be called on to regulate such a wall.
A human rights court or a quasi-judicial institution that is asked to adjudicate a border wall built as part of an immigration control strategy will have to choose between three competing approaches to regulating such a wall. These choices correspond to the tensions, outlined at the beginning of this paper, between the universalist and exclusionist frameworks. Each approach correlates to a radically different vision of borders and sovereignty in the international order, and, at the same time, none of these three methods for regulating a border wall can be defended normatively and continuously.
A. First Method-Adopt the Universalist Tradition.
A court that chooses this tradition builds upon the similarities between liquid and solid barriers, interdiction and wall-building, to apply the interdiction precedent to a wall scenario: if human rights apply on the high seas before nonnationals enter the territory of the State, human rights are also guaranteed to non-nationals approaching a wall, before they cross to the other side. This would mean that a host State could build a wall, but still owe procedural duties (individual assessment of refugee claim) and substantive duties (nonrefoulement) to anyone who comes close to the wall. In doing so, the court takes the Jamaa v. Italy ruling to its ultimate conclusion: jurisdiction aligned with physicality and grounded in proximity.
To support this approach, a court could defer to traditional interpretations of the duty of non-refoulement under the Refugee Convention, which are normally understood to constrain both ejection from within a State's territory and non-admittance at its frontiers. 131 Such a court could even go a step further. A recent report by the Inter-American Commission of Human Rights that deals, inter alia, with the "terrible effects" 132 One of the most harmful effects of the physical barriers erected along the border is that . . . they merely steer immigrants in the direction of those border areas where no physical barriers have been erected and where conditions tend to be so extreme as to make the crossing highly dangerous. Summing up, this type of measure increases the death rate among undocumented migrants . . . . 133
This report is only an observation and a caution on the effects of the U.S.-Mexico barrier. 134 But it does suggest that the wall, by impeding immigration flow at certain crossings and channeling it instead to more dangerous routes, may itself trigger human rights jurisdiction because of the foreseeable harm to would-be migrants and asylum seekers. Earlier, in the discussion of the interdiction cases, this Article highlighted that the UNHRC and the ECtHR aligned jurisdiction with physicality grounded in contact (the non-national's coming within the effective control of the State). The State's act of coercion-turning away the boat-confers jurisdiction regardless of whether the border control practices take place on the State's territory or on the high seas. However, here contact is no longer required to trigger responsibilities. Getting close to the wall (even if there is no actual contact with the State or its agents), or jurisdiction grounded in proximity, would be equal to establishing territorial presence inside the State. A host State would owe protective duties not only to anyone it actively forced away, but also to a potentially unlimited number of plaintiffs who reach the vicinity of the wall.
In this approach, a border wall acts as a bridge: being on the other side of the wall is as good as being inside the State's territory. But a wall is simply a physical manifestation of the border. It reinforces a border that was always there and is not disputed. If getting close to the wall triggers human rights protection (jurisdiction grounded in proximity), then the State loses effective control over its borders: it accrues obligations to individuals on both sides of the border. Indeed, Professor Guy Goodwin-Gill, one of the leading scholars of refugee law and a legal adviser in the Office of the UNHCR from 1976 to 1988, explains that borders "do not mark the limit of [international] law." 135 And so, just as much as on the high seas individuals are always protected by human rights law (recall Jamaa's statement that even in "the maritime environment" there is no "area outside the law"), 136 there is no place on land that is not covered by human rights law. 137 Again from Professor Goodwin-Gill: "[T]here is no physical space http://www.oas.org/en/iachr/migrants/docs/pdf/Migrants2011.pdf. 133. Id. ¶ 107. 134. The United States could respond to the concern of the Commission by sealing off the more dangerous crossings (i.e., increasing the wall) as well as by taking down the wall. Alternatively, it could do nothing.
135. Guy Goodwin-Gill, YLS Rather it means that more people would come under human rights jurisdiction and would, therefore, be able to invoke protection. However, whether they would actually be covered by the law would still depend and no realm of human activity that is beyond the rule of law." 138 Sovereignty in this approach no longer denotes a space that is outside human rights law. Pushed to its extreme, the result is open borders: a universal application of human rights that is divorced from territorial limitations (one's place of birth carries no legal significance in the operation of human rights).
An "open borders" international regime is, however, at this point, utopian and disconnected from reality. 139 It would provide absolute rights while largely ignoring consequentialist concerns about implementation or remediation. 140 Furthermore, if States came to view as unsustainable the number of immigrants that human rights courts might press them to accept, they might even choose to withdraw altogether from the jurisdiction of international human rights courts and other quasi-judicial institutions altogether. 141 This is not an empty threat-in fact, former British Prime Minister David Cameron put this exact loaded gun on the table, vowing that he is ready to lead Great Britain outside the ECtHR if it is the only way to send back foreign criminals. 142 Even if a scenario of open borders were feasible, in a reality of finite resources, boundaries must be permitted somewhere in order for welfare rights to be economically and politically tolerable. Without boundaries, citizenship rights (or membership that guarantees some form of an insider preference) would become meaningless, and all that would be left would be individual property rights (or the ability to provide for oneself). Citizens and non-citizens alike would be eligible to receive precisely nothing from any public entity. This leaves those citizens without property in the host State worse off than before borders were open, and non-nationals that come into the State no better off. on whether they met the definition of protection.
138. Goodwin-Gill, YLS Sale Symposium, supra note 135. 139. Without borders, the existing notion of a state-based polity (including citizenship) disappears.
140. This resembles a Dworkinian top-down process of constitutional adjudication that is not concerned with considerations of efficacy, consequences, empirical data, or political pressures. But Dworkin writes in the context of a closed philosophical system of abstract legal principles with no real world consequences. See, e.g., RONALD DWORKIN, LAW'S EMPIRE (1986) . For more on the difficulty of separating rights from remedies in the context of constitutional law, see Daryl J. Levinson, Rights Essentialism and Remedial Equilibration, 99 COLUM. L. REV. 857 (1999) .
141. For more on judicial backlash and human rights law in a different context, see Andrew T. Guzman & Katerina Linos, Human Rights Backsliding, 102 CALIF. L. REV. 603 (2014).
Matt Chorley & James Slack, Britain Could Leave European Convention on Human Rights if it is the Only Way to Kick Out Foreign Criminals, Cameron
Vows, DAILY MAIL, June 3, 2015 ("Our plans set out in our manifesto do not involve us leaving the European Convention on Human Rights. But if we can't achieve what we need . . . when we've got these foreign criminals committing offence after offence and we can't send them home because of their right to a family life, that needs to change. I rule out absolutely nothing in getting that done."). This is not the first time that Cameron has made this threat. Only a few days after the ECtHR banned the deportation of Abu Qatada, in Othman v. United Kingdom, 2012-I Eur. Ct. H.R. 159, Cameron called for the ECtHR to restrict its power to overrule national judgments on immigration matters. Stephen Castle, Cameron Calls for European Court to Limit Its Reach, N.Y. TIMES, Jan. 25, 2012.
B. Second Method-Adopt the Exclusionist Tradition.
Since, as a practical matter, walls and interdiction are the same, a court that elects this tradition will use a case that bears on a wall to revisit and to pressure the interdiction precedent: if a State's border is final and the wall simply concretizes the border, then the wall is also a final obstacle to entry. Getting close to the wall does not trigger human rights jurisdiction. Instead jurisdiction is softened back from the interdiction precedent (jurisdiction initiated through physicality grounded in contact) to requiring territorial presence (jurisdiction associated with geography). To substantiate this approach, the court could refer to precedents coming out of international courts adjudicating the two most notorious walls in international law: the Israeli Security Fence and the Berlin Wall. These precedents grant the State the power to build a wall on its own territory, defining to which persons it owes obligations and to whom it does not.
In its Advisory Opinion, The Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, 143 the International Court of Justice (ICJ) was called to review the legality of the wall built by Israel. 144 The Court held the Israeli Security Fence illegal per se. 145 Yet it expressly limited its analysis to those parts of the wall constructed outside the territory of Israel. 146 By implication, the ICJ considered the parts of the wall built within the State to be necessarily lawful and without limitations vis-à-vis human rights jurisdiction. 147 Further, in a series of cases that involved shootings on the Berlin Wall, 148 both the ECtHR and the UNHRC suggested that even if a wall built on a State's 145. Id. ¶ 121 (the very construction of the barrier on occupied territory violated international law because it was erected to "to create a 'fait accompli' on the ground that could well become permanent, in which case . . . it would be tantamount to de facto annexation [of Palestinian land]."). As such, Israel was under an obligation to cease construction works, to dismantle the structure already built, to repeal or render ineffective all legislative and regulatory acts relating hitherto, and to make reparations for all damages caused by the construction of the barrier. 146. Id. ¶ 83 (explicitly capping their analysis to those parts of the walls that "deviate[] from the Green Line . . . . to encompass settlements, while encircling Palestinian population areas"); id. ¶ 67 (explaining that "some parts of the complex are being built, or are planned to be built, on the territory of Israel itself," but not considering that "it [wa]s called upon to examine the legal consequences arising from the construction of those parts of the wall").
147. Indeed in examining the evolution of the jurisprudence challenging the barrier both before the ICJ and the Israeli High Court, Yishai Blank found that "no legal argument was made against a barrier which would have been erected on the internationally recognized border of Israel." Blank, Legalizing the Barrier, supra note 30 at 311. Michael Safra argues that "[i]n fact, it would have been possible to build a wall or a fence, even a tech with crocodiles, without raising any legal difficulty, especially not an international one. The simple and legal way would have been to construct the 'separation barrier' right on the Green Line, own border does infringe on an important human right, the wall may still withstand a legal challenge if it serves a legitimate aim "to protect the border" and the aim is "limited" and "respect[s] the need to preserve human life." 149 In deferring to a State's power to erect a wall on its own territory, the decisions on both the Israeli Security Fence and the Berlin Wall are in line with larger international legal orthodoxy. With some important exceptions, the international order is still centered on the geography of the State. 150 To avoid questioning Statehood, and thereby the larger legal and political order, all key players of the regime (international courts, 151 treaties and doctrines, 152 (noting that the aim of the Berlin Wall was "to protect the border between the two German States 'at all costs' in order to preserve the GDR's existence, which was threatened by the massive exodus of its own population."). This aim, the judges held, "must be limited." Id. ¶ 72. Above all it must "respect the need to preserve human life," such that it cannot have an "indiscriminate effect" or a categorical nature to "annihilate border violators . . . and protect the border at all costs." Id. ¶ ¶ 72-73. 150. The traditional example is Island of Palmas (U.S. v. Neth.), 2 R.I.A.A. 829, 838 (Perm. Ct. Arb. 1928) (territorial sovereignty is "the point of departure in settling most questions that concern international relations"). In this second approach, and in contrast to the first approach, the wall acts as a wall-a barrier rather than a bridge. The border is sacrosanct: it marks the precise area over which a State may exercise absolute dominion. 154 A State can freely choose to build a wall at its borders. Such a wall only serves to literalize the border-from a legal perspective, nothing has happened as a result of building a fence. If the State's territory is not disputed, then its border is final and complete, and the wall is a definitive block to entrance. Jurisdiction is squashed back to geography rooted in territory (human rights obligations are strictly territorial). Merely getting close to the State is not the same as getting into the State. Sovereignty now means a space outside human rights law: a State is only bound by obligations to which it consented via positive law making.
But, much like the first approach, this approach also cannot be normatively justified if taken to its ultimate conclusion. If courts remain deferential to border walls as part of an immigration control policy, more States may gravitate toward building physical walls as their preferred strategy to control immigration. And there is no reason that States will restrict themselves to building walls only on the very border itself rather than also expanding walls to more creative locations. In fact, just recently the United Kingdom offered to give France an eleven-foot steel fence that had been used to protect world leaders at the NATO summit. 155 The United Kingdom suggested that the fence could be used to stop hundreds of migrants from countries such as Afghanistan, Eritrea, and Ethiopia who regularly storm onto ferries leaving the port of Calais for Britain. 156 What is already referred to as our "Walls disease" 157 will become even more acute.
Taken to the extreme, the alignment of norms with the supremacy of State sovereignty means, in effect, deferring to developed States' interests and sacrificing our evolving norms concerning the universal and fundamental dignity of every individual. All that will be left from the universality of human rights will be many smaller spheres of specific rights regimes. Different people will be subject to different rights, depending on their geography.
C. Third Method-Adopt the Compromise Approach that Human Rights
Courts Tailored Between Universality and Exclusion and that is Structured Through Territory.
As opposed to the earlier two approaches, a court that adopts this compromise will differentiate between the two strategies of front-end immigration exclusion, interdiction and walls, and use the distinction to limit the procedural rules that emerge out of interdiction. This keeps intact the normative force of Jamaa, which guarantees access to individuals at sea, but, at the same time, maintains the State's right to exclude non-nationals on land and next to a wall. A court would do so by using the wall to balance between these two conflicting policy interests of the individual (universality) and the State (exclusion): on the external side of the wall, jurisdiction is softened back to geography. On the internal side the wall, individuals may have expansive rights independent of State consent. At least when it comes to walls, jurisdiction retreats back to physicality grounded in geography. Proximity would no longer denote rights.
Such a court would differentiate between liquid and solid barriers by drawing on formally available legal distinctions. For example, the court could defer to legal precedents emerging from the law of the sea that prioritize land over the seas, so that what applies on the sea does not extend to the land. 158 Alternatively, the court could also cite the intersection of two sovereign States at an international border, as opposed to the lack of any State authority upon the high seas. In the case of migration by land, the claim that a host State is not responsible for protection duties is also a claim that another State is responsible. This is not the case in an interdiction scenario (migration by sea), which usually occurs in international waters where there is no other responsible party.
Finally, the court might also rely on the relative passivity of border walls as a method of exclusion, as compared to interdiction. Border walls are passive elements in two ways. First, a wall prevents a would-be immigrant from doing a specific act (getting in) but leaves her other options open, while an interdiction coerces a would-be immigrant to do a specific act (turn around). 159 Second, once the wall is constructed, exclusion no longer requires a new exercise of agency on the part of the State: a wall can restrain entrance even years after it was built. 160 In this scenario, like the second approach but in contrast to the first approach, the wall truly acts as a wall-a barrier, rather than a bridge. Jurisdiction is aligned with territory (human rights obligations are strictly territorial) and proximity is not the same as getting into the State. Sovereignty again means a space outside human rights law as a State is only bound to what it has consented to.
This third approach, however, also fails the normative test. Translating this approach into actual practice results in too many distinctions that do not make sense and rulings that may lead to perverse effects. For example, a host State would not owe obligations to an individual that starves while waiting on the other side of a wall, but if she climbs up and sits on top of the fence or attaches herself to the fence in some hazardous manner and refuses to leave, then a destination State that removes her will owe such duties. The incentive structure, therefore, would be for an individual to risk herself precisely so that the host State would be forced into action and such action would trigger jurisdiction. 161 In addition, the regime would tempt (or perhaps even require) individuals to take steps that are dangerous before they can access rights. At least when it comes to asylum seekers, this means that the protective regime itself adds on an actual life-threatening danger for those who are at least allegedly already fleeing persecution, before their claim can even be heard.
This Article does not suggest how a human rights court will choose between these three approaches to the regulation of a wall. But this choice brings us to the unresolved end-point of the arrangement that courts worked out between universality and exclusion and that is conditioned on territory: each of the three different approaches to regulation correlates to a drastically different vision of borders and sovereignty in the world, and none of them can be 159 continuously defended. Thus, the story of walls presents a court with a choice between utopia disconnected from reality, a walled world, or a nonsensical order that incentivizes dangerous behavior. In other words, it is a story of disappointment.
III. A CASE STUDY: THE ISRAEL-EGYPT WALL
We still do not know how an international human rights court will adjudicate a wall erected as an immigration control strategy. But a case study from a national court may be illuminating-the Israeli Supreme Court's response to the fence Israel built on its border with Egypt. I chose Israel because it is "the only Western country that has a relatively long land border with Africa" 162 and that has built a wall that runs all throughout the length of the border. 163 I examined all four cases that came before the Israeli Supreme Court in regards to this fence. Using these cases, I demonstrate how, when faced with a decision regarding how to regulate the Israel-Egypt Fence, the Israeli Supreme Court adopted the statist tradition and structured the border fence as the point of equilibrium between universality and exclusion.
The only time that the Israeli Supreme Court was called to directly review the Israel-Egypt fence was in Anu Plitim v. Ehud Barak-Minister of Defense. 164 The case concerned the first group of people from the African Continenteighteen men, two women, and a child-who brought a case on the Israel-Egypt fence after its completion. 165 It offers a rare judicial review of the fence in real time: the Court was asked to rule on the situation as the plaintiffs were begging for their lives under the unforgiving desert sun on the Egyptian side of the wall. 166 Both sides agreed that Israel, as a sovereign State, had a right to build a wall on its territory. 167 Their dispute was over the function of the wall in relationship to the application of non-refoulement. The petitioners adopted the human rights (universalist) tradition: they referred to the Jamaa ruling and the UNHCR to argue that non-refoulement is engaged also on the external side of the fence. 168 Otherwise, the petitioners explained, the fence transforms Israel's legal obligations under the Refugee Convention "into a legal 'dead letter. '" 169 The State, in turn, adopted the exclusionist (statist) tradition to the wall: Israel, a sovereign State, had the right to decide who was entitled to enter its territory, and conversely, it was not obliged to act with respect to aliens who were located outside its actual territory, effectively marked by the new fence. 170 Here, the fence was precisely designed to prevent infiltration into Israel: it is a final and complete constraint on entrance. In fact, the attorney general added, the fence does not have gates, which means that admittance of the group is not even physically possible. 171 The Israeli Supreme Court never decided between the universalist and the exclusionist traditions. Instead, the judges waited for three days and in that time, the government resolved the matter. Israeli soldiers cut the fence, crossed to the Egyptian side and admitted into Israel the two women and the child as a humanitarian gesture. 172 They put the eighteen men on an Egyptian van that drove away. 173 The soldiers then stitched the fence back together again. 174 Thereafter, the eighteen African men were never heard from again.
Following the acts of the Israeli government, the judges, in a unanimous decision, dismissed the case: "3 members of the group were allowed to enter Israel . . . . The rest of the group members, 18 persons, left their whereabouts near the fence and turned back . . . the petition became redundant." 175 And so by waiting, and without choosing between universality and exclusion, the Israeli Supreme Court allowed the fence to act as a final barrier to entry as a matter of fact. The fence was broken-and then immediately sealed-for reasons that have to do with compassion and that exist outside the normative realm of the law.
While not reviewing the legality of the Israel-Egypt fence directly, the Supreme Court also dealt with the fence in two more decisions: Adam v. Kesset 176 (Adam) and Gebreselaissie v. Israeli Government 177 (Gebreselaissie).
Both cases examined the constitutionality of two consecutive Amendments and Temporary Provisions to the Prevention of Infiltration Law (Offences and Jurisdiction), which authorized the State to hold in detention illegal immigrants (statutorily termed "infiltrators"), whom it cannot expel, in order to prevent settlement in Israel and to deter future arrivals. 178 The Third Amendment to the Prevention of Infiltration Law, reviewed by the Adam court, allowed the imprisonment of infiltrators for a period of up to three years without trial. It was struck down because it ran contrary to the Basic Law on Human Dignity and Freedom. 179 The Fourth Amendment to the Prevention of Infiltration Law, in turn, was passed by the government soon after the Supreme Court found the Third Amendment unconstitutional. It limited the maximum extent of detention to one year, and applied this sanction only to new "infiltrators" who would enter the country from then on. It also established a new "infiltrator staying facility," where the State could compel undocumented immigrants, not liable for deportation, to live indefinitely. 180 Then, in Gebreselaissie, the Court also struck down this newer amendment, triggering another political and legal earthquake-the Supreme Court had never overturned a law twice-because the new legislation had failed to comply with the constitutional guidelines set out in its first opinion. 181 The government changed the name of the facility, but it did not alter the reality of imprisonment. 182 In both decisions, the Israel-Egypt fence provided the Court with an alternative to detention. In the words of Justice Edna Arbel, writing the main opinion in Adam: "there is a fair probability that it would have been possible to manage with a less injurious means in the form of the border fence between Israel and Egypt. 181. The court had ordered the State to close the detention facility for asylum seekers and overturned the provision that allowed asylum seekers who entered Israel illegally to be incarcerated without trial in a closed facility for up to a year.
182. Aronson, Dialogue to the Bottom?, supra note 177. 183. HCJ 7146/12 Adam v. Knesset, ¶ 103; see also ¶ ¶ 3, 108 (it is the "border fence with Egypt" that secures the purposes of the Amendment (deterrence and prevention of settlements) with no "injurious to the constitutional right [liberty]"); but see id. ¶ 25 (Vogelman, J.) ("Given the The Israel-Egypt fence emerges in Justice Arbel's opinion as an equilibrium point. It stabilizes the two legal traditions, universalist and exclusionist, by dividing them geographically. On the Israeli side, "the stranger, infiltrator, or refugee who has entered Israel" has rights because a "person's liberty is a right that accompanies him wherever he goes . . . whether he is present in a place where he has been permitted to be present or has entered a place he has been forbidden to enter." 189 Therefore, even an economic migrant who breached the State's immigration law but is already inside the country-or, is standing 'in front of our eyes'-is guaranteed protection. On the Egyptian side, by contrast, Israel owes no protective duties. A person who was unable to cross the fence has no face and no rights. 190 And what differentiates the State's protective duties and lack thereof? One's location vis-à-vis the fence. Justice Arbel concludes that a barrier requires considerable financial resources, but "the protection of human rights costs money, and a society that respects human rights must be willing to bear the financial burden." 191 The fence, which itself lacks any normative significance, becomes the essence of human rights protection. This is where the analysis ends: the Israeli Supreme Court adopted the exclusionist tradition and permitted Israel to build a fence on its own border, and then used this fence to square the circle. The fence stabilized the conflict between universality and exclusion by dividing them geographically. The longterm stability of this equilibrium is unclear, and it may be more or less stable across different States depending on both empirical factors (for example, territorial location of the State, level of migration into the State, etc.) and legal obligations (such as whether the State has ratified the Optional Protocol to the ICCPR or is subject to ECtHR jurisdiction.) 192 Nonetheless my mapping is a warning; if, as the Israeli Supreme Court said, immigration walls are both an effective immigration tool and unencumbered by constraints vis-à-vis human rights, then States will build walls. They will build them on the State's borders and around ports and maybe in even more locations that we can predict at situation, but given different situations and figures, the outcome in the legal sphere might also change."); id. ¶ 5 (Chief Justice A. Grunis: "The question might be asked as to what will happen if the situation changes . . . . If, heaven forbid, a substantive change occurs and the phenomenon of the entry of infiltrators in large numbers returns, it will be necessary to reconsider the issue.").
189. Id. ¶ 113. 190. The fence also acts as the point of equilibrium and becomes the essence of human rights in the second case, HCJ 8425/13 Gebreselaissie v. Israeli Government (Sept. 28, 2014), RefWorld (unofficial translation) (Isr.), http://www.refworld.org/cgibin/texis/vtx/rwmain/opendocpdf.pdf?reldoc=y&docid=54e607184. See, inter alia, id. ¶ 9 (Amit, J.) ("The State's responsibility to these individuals that entered its territory is not the same responsibility to who are not in its borders . . . . even when we are dealing with uninvited guests."). But, importantly, "the State is permitted to act . . . to prevent . . . the arrival of additional uninvited guests." Id. How? Amit answers: "by placing . . . the physical barrier of the fence." Id. 191 present. What will then be left of the universality of human rights law will be minimized into one's location vis-à-vis the fence: on one side, the kingdom is given; on the other side, the desert sun. This is possibly best summed up in two statements by Israeli Prime Minister Benjamin Netanyahu in regards to the Israel-Egypt fence: "We do not intend to stop refugees fleeing for their lives," he said. "[W]e allow them in and will continue to do so." 193 But, Netanyahu also added elsewhere: "It is important that everyone understand that Israel is no longer a destination for infiltrators." 194 "We are determined to stop the flow of infiltration. We built a fence for this purpose. . ." 195 And so asylum seekers who can satisfy the access criteria to trigger jurisdiction have expansive protections in Israel, but most cannot. In other words, they have rights but not protection.
CONCLUSION
Let me now go back to where I began: the tension between universality and exclusion. In the past ten years, working piecemeal, moving from one decision to another, the UNHRC and the ECtHR have worked out a path-dependent compromise between the two legal traditions that leans in favor of universality. They reached this compromise by using territory, or the location of the individual plaintiff, to map the individual's access: a non-national that establishes physicality-associated with territory, contact, and maybe even proximity-activates norms of protection. These norms are increasingly absolute and inflexible, go beyond the traditional five grounds of protection, and exist outside a State's interests or constraints (universality). In contrast, a nonnational who fails to establish physical presence has no rights to which the State has not willingly consented to (exclusion). 196 The resulting compromise makes judiciable a process that does not easily lend itself to international regulation: it substitutes complex multi-party political negotiation about who deserves asylum (who is most vulnerable) and from what State (who is most capable) with a set of arbitrary rules that ask a court only to locate the plaintiff and to answer relatively simple questions. 197 In doing so, the compromise allows international courts to decide human rights obligations that were never resolved politically. 198 But the outcome of this compromise-who benefits and who is hurt-is arbitrary, thus making the regime radically unstable. There are two key interests involved in cases that bear on immigration. First, for the individual: what is the nature of the misery that should be alleviated, and how and by whom should such misery be assessed? 199 Second, for the State, how to distribute protective duties, and how and by whom such duties should be determined? However, territory, I suggested in this article, is an arbitrary legal category from the perspective of both these two interests.
From the perspective of the non-national, the compromise collapses the whole account of the individual's interests into a single question: whether she is able to meet the regime's condition of access. But territory is a poor proxy for who is most needy: it does not take into consideration the substantive interests of the individual or the nature of her predicament. From the perspective of the host State, in turn, the regime privileges a single normatively random category: territorial location of the plaintiff vis-à-vis the State or its agents. Alas, territory is also a bad proxy for who has a lower cost of absorption of non-nationals-it leaves out of the protective equation the State's real constraints (such as size, Gross Domestic Product, numbers of non-nationals coming in, etc.) and aggregated efforts (procedurally and substantively) to deal with non-nationals at a particular moment. Territory, in other words, says nothing about who is most vulnerable and who is most capable of helping.
Further, the compromise is also fundamentally unjust. Protection is conditioned upon establishing physical presence. This dynamic disproportionally favors those individuals with capacity-defined in terms of luck, resources or physical abilities-who can get close enough to the State or its agents. They are protected because they are strong, fortunate, or both, not necessarily because of the substantive causes of their misery. 198. Indeed it is hard to imagine a situation where the UNHRC carries the authority and power to hold, for example, that Canada ought to be responsible for the protection of twelve percent of women who suffer sex offenses and flee Central America. This is not to say that international courts will not play any role in a new and revised regime. But their role is likely to be narrower: they may only be called into action in cases that bear on the most extreme forms of torture and degrading behavior. In this episode, what made the difference between those non-nationals that benefited and those that were hurt by the legal regime was physical ability (the power to climb up the first fence, jump from one fence to the other without a crashing fall, and then climb down the third fence, all in "one minute [thirty]" 206 ) and luck (whether the individual happened to stand next to the one chunk of the fence that crashed down that day, 207 or whether he survived the jumps more or less intact). There was no consideration of an individual's worthiness for protection or of preferences that could or should be shown toward particular groups. For example, are men more worthy of protection than women? Young athletes more than the elderly? Or, from the other direction, are other EU states better equipped to handle asylum requests from 400 individuals than Spain-a country undergoing a dramatic economic crisis, and that has already absorbed many waves of migrants?
Because it is all about the wall, the migrants and asylum-seekers risk all they have into scaling the physical barrier. They attack the fences again and again until they either successfully cross over or fatally injure their bodies. "I was thinking that I was finally in Spain," explained a sixteen-year-old boy from Niger who had been "violently thrown back" after successfully scaling all three fences but failing to pass the last line of police. 208 Nevertheless, he will try again: "I'm not going to go back now to Niger, where there is nothing to do and no work, when every time I now wake up I can at least already see Europe." 209 At the same time, the Spanish government is taking increasingly elaborate steps to fortify the fence, erecting a growing numbers of concentric barriers. In 1998, Spain built the first fence. 210 Then in 2005, it enhanced this single barrier with two more fences. 211 In 2013, Spain permanently reintroduced razor-sharp barbed wire to the top of the border fences (it had been installed in the past but was removed because it inflicted serious bodily harm.) 212 A year later, the state added what it calls an "operational border" to the fixed borderset wherever the last line of police security stands-arguing that even if individuals crossed the three fences they are still not on Spanish territory until they have crossed the "operational border." 213 And, more recently still, operating in cooperation with Spain, Morocco began building an extra ditch and fence, "crowned with concertina wire about 500 meters (almost 1,640 feet) from the existing Spanish fences, further extending the obstacle course for the migrants." 214 And the human rights community? They also focus on the fence. Important human rights groups are now preparing a case against Spain that challenges the location of the fence. Their central premise is that when Spain began erecting the first fence, Morocco insisted that no Spanish construction machinery operate on Moroccan soil. And so, they argue, even the first of the series of the three fences that Spain erected actually rests inside Spain. 215 The implication is that just reaching the outer perimeter of the enclave may mean that the migrants have already entered Europe. The Spanish government's delegate to Melilla aptly summarized this argument when he responded to the case by saying that if the human rights group is successful then "just by touching the first fence" a person would have "already reached Spain." 216 Or, in the terminology used in this Article, jurisdiction is attached to proximity to the fence: getting close to the fence is as good as crossing over. Spain will owe protective duties on both sides of its border. With an estimated 80,000 migrants and asylum seekers that have already headed for Spain's two exclaves by the middle of 2014, 217 this could exponentially expand the numbers entitled to legal counsel, asylum claims, or proper deportation proceedings from Spain.
Whether we will keep moving toward a world of walls or instead work out another uneasy compromise between universality (human rights) and exclusion (sovereignty) remains to be seen. One thing is sure: today there are more than fifty million people displaced. 218 And the desert is getting even drier and the kingdom more lavish still. The international response, in the words of Ban Kimoon, the UN Secretary-General, is to place human rights "at the centre" 219 of the efforts to meet this mammoth challenge of displacement. But, as this Article argues, this approach is profoundly flawed: it is conditioned upon a compromise that is based on territory-where an individual is located-alas territory is an arbitrary legal category. And so the legal victory of the human rights tradition has resulted in a practical defeat for both individuals and States. It is a deeply unjust regime.
